 [image: image1.png]ICBC @ PEIFEHRIT snesn

INDUSTRIAL AND COMMERCIAL BANK OF CHINA LIMITED , SINGAPORE BRANCH




Mobile Banking Terms and Conditions
(“Mobile Banking Terms”)

The Mobile Banking service is offered by the Bank, at its sole and absolute discretion, to individual, corporate or unincorporated customers who maintain one or more accounts with the Bank in Singapore.

 

The following terms and conditions govern the access to and use of the Service and form part of the Bank’s standard terms and conditions for the accounts listed in the Mobile Banking Service application form which are incorporated into the following terms and conditions by reference. The use or continue usage of the Service by the Customer will constitute the Customer’s agreement to accept and be bound by the following terms and conditions and the standard terms and conditions referred to above. 

 

The following terms and conditions are to be read together with the Bank’s Account Terms and Conditions (“Account Terms”) and all Supplemental Account Terms and Conditions relating to new products which the Bank may from time to time promote (“Supplemental Terms”). Unless otherwise specified, the definitions adopted in the Account Terms shall apply. The following terms prevail if there are any inconsistencies only in respect of the Service.

1.

Definitions 

a)

In these terms and conditions:

 

“Access Device” means the electronic phone application, identification or device issued by or on behalf of the Bank for use by the Customer and its Authorised Users in accessing the Service.

“Account(s)” means the account(s) nominated by the Customer and accepted by the Bank from time to time to be accessible through the use of the Service, provided that the Bank may specify and at its sole discretion vary the types of accounts in respect of which the Service is available.

“Application Form”
means the Mobile Banking Service Application Form which incorporates these terms and conditions.

“Authorised User(s)” means any of the Input User(s) or Signer(s) who are authorised by the Customer to hold and to use the User ID to access the Service with a PIN.

 

“Bank” means Industrial and Commercial Bank of China Limited (Singapore Branch) and which expression includes its successors in title and assigns.

 

“Business Day” means a day on which the Bank is open for banking business in Singapore but excluding Saturday, Sunday and public holidays.

 

“Customer” means a person holding an account with the Bank which has applied and been accepted by the Bank to make use of the Service whether alone or jointly with any other person, and in the case of a corporation, shall include its successors and, in the case of a partnership or other unincorporated entity consisting of two or more persons, its successors, executors and personal representatives.

“Fingerprint” means each fingerprint recorded by a Fingerprint Recognition Feature on a registered mobile device.

“Fingerprint Recognition Features” means third party fingerprint recognition features designated as such by the Bank from time to time.

“GST” means any goods and services tax, including any tax or levies of a similar nature that may replace it or be levied in addition to it, by whatever name called as imposed by law.

“Internet Banking Account No.” means the identification code provided by the Bank to the Customer to access the Service.

 

“Input User” means the person(s) designated by the Customer to have the power to access and use the Service but is not authorised to approve transactions on behalf of the Customer. 

 

“OTP” means each One-Time Password valid for one session or transaction which will be issued by the Bank through the Security Device or delivered to the customer’s designated telephone number via SMS, or otherwise generated by or delivered via any other device, delivery channel or any means whatsoever, designated by the Bank at any time from time to time in its sole and absolute discretion. 

“PIN” or “Password” means the password assigned by the Bank together with the User ID to enable the Authorised User(s) to access the Service.

 

“QR Code” means a machine-readable code consisting of an array of black and white squares, typically use for storing URLs or other information for reading by the camera on a smartphone.

“Security Devices”
means collectively all digital certificates, digital signatures, electronic keys, logon identifiers, passwords, personal identification numbers (PINs), electronic devices and other codes and access procedures (including without limitation the Digital Certificate, the Internet Banking Account No., the User ID and the PIN) issued by the Bank or assigned by the Customer or any other body designated by the Customer from time to time (and who shall be accepted by the Bank) in order to enable the Customer to access the Service or the User (as the case may be) to use the Service.

 

“Service”
means the Mobile Banking service or such other access channels as specified by the Bank from time to time and accepted by the Customer.

 

“Signer(s)” for individual customer means the Customer, or for corporate or unincorporate customer means any person(s) designated by the Customer to have the power to access the Service and authorise the giving of instructions on behalf of the Customer via the Service.

“SMS” means Short Message Service which is a service for sending short text messages to a cellular phone or any other device which is capable of receiving or displaying such messages.

 

“Transfer Limit” means the Transfer Limit as prescribed from time to time by the Bank (or in the event that the Transfer Limit prescribed by the Customer in the Application Form is lower than that prescribed by the Bank, the Transfer Limit prescribed by the Customer).

“User ID” means the identification code assigned by the Customer to enable the User(s) to access the Service with a PIN.

 

b)
In these terms and conditions, references to the plural shall include the singular and vice versa; words importing a gender shall include every gender; references herein to any person shall include references to an individual, firm, body corporate or unincorporated entity.

 

2.
Accounts and Services related terms and conditions

 

a)
The Bank reserves the right to refuse and reject any application for Service without assigning a reason for such refusal. The Bank’s acceptance of the application is subject to factors such as the fulfillment of eligibility criteria, the provision of required documents and agreement to terms and conditions specified by the Bank.


The Service, and certain facilities under the Service, may be only available for certain types of Accounts and not others.

c)
The Bank shall only make the Service available if:

the Customer is recorded as the legal and beneficial owner of the Account and use of the Service in respect of the Account is acceptable to the Bank;

the Customer has registered for the particular type of Service; and

the Customer and each Authorised User has complied with the activation procedures specified by the Bank.

d)
In consideration of the Bank allowing the Customer to obtain access to and have the use of the Service, the Customer agrees to act in accordance with these terms and conditions and any other instruction issued by the Bank from time to time and further the Customer warrants that all information provided by the Customer to the Bank in relation to the Service is true, complete and up-to-date.

 

e)
The Customer agrees to observe and perform all the terms and conditions herein contained and to indemnify the Bank against all reasonable costs (on a solicitor and client basis), claims, demands, expenses, actions, losses and damages which the Bank may suffer as a result of the failure or omission on the part of the Customer to observe and perform these terms and conditions.

 

f)
Without prejudice to these terms and conditions, any transactions on the Account(s) shall also be governed by all other express and implied terms and conditions applicable from time to time to the Account(s) and in the event of a conflict, these terms and conditions shall prevail.

 

g)
The Customer acknowledges that if the Customer is to effect trade service transactions via the Service, the transactions shall be subject in all respects to all the agreements under which the trade services are provided to the Customer by the Bank and which the Customer has previously signed and delivered to the Bank. The Customer shall also be bound by all the terms and conditions as contained in the relevant applications.

h)
The Customer shall not send or give instructions or directions to the Bank through electronic mail (“E-mail”). The Bank shall not be obliged to act on any instructions (whether digitally signed or not) so received through E-mail.

i)
These terms and conditions apply to the Customer’s and/or its Authorised Users’ use of the Service whenever the Customer subscribe for the Service even if the subscription occurs after the Customer began to use a product. 

 

3.
Access to the Service 

 

a)
The Bank shall supply the Customer with the relevant Security Devices and Access Devices. The Authorised Users shall use the User ID and the PIN to logon and access the Service. The Signers shall use the PIN or the Security Device, and the Access Device (if applicable), to approve the transactions prepared by the Input Users. The Customer agrees that it shall use and shall procure the Authorised Users to use the Service, the Access Devices and the Security Devices in accordance with all the procedures and requirements laid down in the user guides, manuals, data, processes and other relevant documentation supplied to the Customer from time to time (collectively the “User Guides”). If any Authorised Users to whom the Access Devices and Security Devices are given is no longer authorized to use the Services in relation to the Account(s), the Customer shall immediately notify the Bank. The Access Devices and Security Devices shall remain the exclusive property of the Bank and shall be returned to the Bank on demand. In the event of any conflict between any such User Guides and these terms and conditions, such User Guides shall prevail in respect of the relevant Service.
b)
The Customer acknowledges that the Service is for the sole and exclusive use of the Customer and, undertakes to ensure that it shall prevent the usage of any or all of the Access Devices or Security Devices to any other person except as permitted under these terms and conditions. The Customer acknowledges that the Access Devices and Security Devices are confidential and any act or omission whether intentional or unintentional by the Customer or the Authorised Users at any time that causes a breach of that confidentiality shall render the Customer liable to the Bank for all losses and damages incurred or suffered by the Bank resulting from that breach of confidentiality.  The Customer is solely responsible to keep secure and to take all necessary precautions to maintain the confidentiality of the Access Devices and Security Devices.

 

c)
The Customer is wholly responsible for the security and transactions executed via Access Devices and Security Devices and shall not knowingly allow any other person to use the Service and the Customer hereby agrees and acknowledges that the use of the Service by any person (whether or not authorised by the Customer) with any of the Access Devices or Security Devices shall be deemed to be use of the Service by the Customer and the Customer accepts all risks and all liability arising therefrom. The Bank shall treat the use of an Access Device and/or a Security Device as evidence that the Customer or its Authorised Users had issued the instructions to the Bank. Accordingly, the Customer agrees to undertake and bear all responsibility for all transactions, which are carried out by any person whether or not authorised by the Customer using any of the Security Devices other than those transactions which are due to the gross negligence or wilful default on the part of the Bank 
 

d)
The Customer shall notify the Bank (the “Notice”) immediately of any actual, threatened or likely unauthorised use of any of the Access Devices or Security Devices and shall confirm the Notice in writing. The Customer shall also immediately change the relevant PIN/password relating to the Service. Until the Bank has received the Notice and has been given a reasonable period of time to deactivate and revoke the Customer’s User ID, PIN/password, Access Device or Security Device, the Customer shall have no claim against the Bank for any unauthorised use of any of the Access Devices or Security Devices. Unless Condition 9(e) shall apply and save as provided, the Customer shall be fully responsible for all transactions which are conducted by using any of the Access Devices and Security Devices whether or not such use is authorised by the Customer. The Customer shall indemnify the Bank for all losses and damages in respect of any use of the Service whether or not authorised by the Customer prior to the Bank receiving the Notice unless Condition 9(e) shall apply.

 

e)
The Bank reserves the right to terminate, suspend, cancel, deactivate, recall or revoke the use of the Access Devices or Security Devices or decline to renew or replace any Access Devices or Security Devices with prior notice to the Customer or without giving any reasons therefore.

f)
The Bank reserves the right to impose and the Customer undertakes to pay any fees, charges and all other costs for the use and / or replacement of the Access Devices or Security Devices.

g)
Where applicable, the Bank hereby grants to the Customer a personal, non-exclusive, non-transferable licence to use any software made available to the Customer by or on behalf of the Bank (the “Software”) for the purposes of making and receiving Communications and using any Service.

h)
The Customer shall only use the Software in connection with these terms and conditions and in accordance with the User Guide. The Customer shall notify the Bank immediately if it becomes aware of any unauthorised use of the Software.
4.
The Service

 

a)
The Customer shall be entitled to effect such transactions via the Service as shall be notified to it and as available from time to time by the Bank subject to the Transfer Limit. 

 

b)
The Service shall only be available in those jurisdictions where it may be lawfully offered.

 

c)
The Bank may make available via the Service financial, market or other information and data prepared by itself or supplied to it by any person. Any exchange rate, interest rate, dealing rate and other prices and information given by the Bank via the Service or otherwise in response to an on-line enquiry is for reference purposes only, and is not warranted or represented by, nor is it binding on the Bank. Further, the provision of this information shall not relieve the Customer of the obligation, which the Customer acknowledges that it has, to independently determine market prices and rates, and to vary any information provided by the Service before relying or acting on it and to seek independent professional advice on legal, tax and other issues in connection with the use of the Service, these terms and conditions and any transactions and dealings which may affect the Customer under all applicable laws. Any rate, price and information offered by the Bank for the purpose of any specific transaction with the Customer shall be binding on the Customer upon the Customer confirming his acceptance of it irrespective of any other rate, price or information generally given by the Bank via the Service.

d)
The Service will usually be available for use during normal operating hours or at the times set out in the User Guides or otherwise notified to the Customer. However, routine maintenance requirements, excess demand on the systems and any of the circumstances described under clause 9(b) may mean that it is not always possible for the Service to be available during all normal operating hours.

e)
The availability, speed and proper functioning of the Service depends on many variable circumstances, including location, mobile network and internet availability and signal strength, and proper functioning of hardware, software, the Customer’s mobile network operator, mobile phone and computer.
f)
Upon the approval of the Customer’s application of the Service, the Customer may further apply or subscribe for an alert notification service (“Alert Notification Service”) which shall be provided by the Bank through electronic mail, facsimile, SMS or such other media as the Bank may deem appropriate.

g)
The scope and features of the Alert Notification Service shall be as determined or specified by the Bank from time to time. The Bank shall be entitled to modify, expand or reduce the Alert Notification Service at any time and from time to time without notice to the Customer as the Bank may deem fit without assigning any reason thereof.

h)
Any notification provided by the Bank under the Alert Notification Service shall be transmitted or otherwise made available to the Customer at such times as the Bank may reasonably deem fit.
i)
A notification under the Alert Notification Service shall be considered to be sent by the Bank upon the broadcast of the notification by the Third Party to the contact particulars designated by the Customer for the purposes of the Alert Notification Service, regardless of whether such notification is actually received by the Customer.

j)
The Customer shall notify the Bank immediately of any change in its contact particulars designated by the Customer for the purposes of the Alert Notification Service. Where the Customer fails to inform the Bank of such change, the Bank shall not be responsible for any loss, damage or other consequence which the Customer may suffer as a result of any notification being sent to the Customer’s latest designated contact particulars in the Bank’s records.

k)
All references to a time of day in any notification sent by the Bank under the Alert Notification Service are to Singapore time (unless otherwise specified by the Bank).
l)
All notifications under the Alert Notification Service shall be from the Bank to the Customer only and the Customer should never attempt to communicate with the Bank by directing any communication to the sender’s contact number, address or other particulars which may be indicated on the notification.
 

5.
Acknowledgment and Agreement

 

a)
The Customer understands and acknowledges that the Service is provided as an additional service or channel to effect the banking transactions of the Customer with the Bank and shall not be considered as a substitute for other accepted methods of effecting banking transactions. The Customer shall use other methods or channels to effect banking transactions in the event that the Service is not available for any reason whatsoever.

 

b)
The Customer acknowledges (and shall not dispute) that any instructions given to the Bank via the Service shall operate as a request and mandate by the Customer to the Bank to act upon its instructions and shall have the same legal effect, validity and enforceability as if the instructions have been given in writing by the Customer or by the Authorised Users on the Customer’s behalf even if they conflict with the terms of any other mandates given by the Customer at any time concerning the Customer’s Accounts or affairs.  The Bank does not warrant that any instructions will be acted upon until they are actually executed by the Bank. The Customer further acknowledges that the Bank shall be entitled to act in accordance with its regular business practice and procedures and that it shall only accept such instructions in so far as it is, in the Bank’s absolute discretion, applicable and reasonable to do so.  The Bank reserves the right to prescribe any conditions subject to which it accepts any instructions or to refuse to act on any instructions if, in its absolute discretion, there are reasonable grounds for so doing (including without limitation imposing and varying any transfer limits or minimum or maximum daily limits with respect to the value of any transaction or dealing or any type of transactions or dealings which the Customer may conduct by using the Service). The Bank shall not incur any responsibility for loss, liability or expense arising out of so declining to act on any instructions. The Customer shall also provide such information or documentation as the Bank or any other body designated by the Bank may from time to time reasonably request for the purpose of or in connection with providing the Service.

 

c)
The Customer understands the importance of checking all instructions to ensure that they are correct and accurate and accordingly it agrees to check all such instructions before inputting or requesting the Bank to enter into, or instructing the Bank to enter into transactions via the Service. The Customer accepts that any instructions given via the Service by using the Security Devices, once given, may not be rescinded or withdrawn without the consent of the Bank.  The Customer acknowledges that all instructions purported or implicitly to be given by or on behalf of the Customer shall be irrevocable and binding on the Customer whether or not such instructions are authorised by the Customer.  The Bank shall have no duty to verify the identity or authority of the person giving any such instructions or the authenticity, accuracy or completeness of any such instructions apart from verifying the Security Devices. The customer agrees to waive all rights and remedies against the Bank, its business partners, information service providers, data centres, subsidiaries and agents in respect of any loss, damage or expense thereby arising. The customer agrees to be responsible and shall be liable for all transactions.

 

d)
The Bank is not obliged to act on any instructions given to the Bank via the Service which are incomplete. The Bank may act on an incomplete instruction where, in the Bank’s reasonable opinion, it contains sufficient information. The Bank has no duty to discover, and shall not be liable for, errors or omissions made by the Customer or the Authorised User (as the case may be) or the duplication of any instructions by the Customer or the Authorised User (as the case may be).

e)
The Bank shall be entitled, at its absolute discretion and without giving any notice or reason therefor, to refuse to execute any instructions given to the Bank via the Service including in instances where the Bank reasonably doubts its contents, authorisation, origination or its compliance with these terms and conditions. The Bank shall provide prompt notice, which may be by telephone, to the Customer of any such rejected instructions.
f)
The Customer acknowledges that instructions involving the transfer of funds between the accounts or any other accounts on any day may at the discretion of the Bank be processed on the day the instructions are given if it is a Business Day, or otherwise on the next succeeding Business Day and the amount of funds to be transferred shall be subject to the Transfer Limit.

g)
The Customer acknowledges that the Bank need not execute any fund transfer instructions if on the date set for effecting the fund transfer: 

the Account does not contain sufficient funds to make the fund transfer, the Customer; 

the Customer or the Authorised User did not correctly use the Service; or

one or all of the circumstances described in clause 9(b) has occurred which would prevent the fund transfer from being carried out, despite reasonable efforts and precautions taken by the Bank.

h)
The Customer acknowledges that data or information (account balance, transaction history, statement of accounts, etc) relating to the Account(s) provided via the Service may not be conclusive as to the latest current balance as certain transactions may have been made without the relevant entry being made in time when the data or information is provided. The data or information provided is therefore not binding except when expressly stated.
i)
The Customer acknowledges that the Bank’s computer data records of the Service transactions and messages (including applicable rates) are, save to the extent of manifest error, conclusive and binding on the Customer.  The Customer agrees that such records shall be admissible in the court as evidence of the existence of the transactions and messages, and of the facts contained in such records to the extent admitted by applicable law.

 

j)
The Customer acknowledges that there may be a time lag in the transmission of instructions, information or communications via the Service, accordingly any instructions in connection with the Service shall not be considered to be received by the Bank unless they are given in such manner as the Bank may prescribe from time to time and until the Bank has actually received such instructions.

k)
The Customer shall abide by all applicable laws and/or regulations in its use of the Service.  The Customer shall not use or knowingly allow any other person to use the Service for or in connection with any illegal purpose or activity and the Customer shall notify the Bank immediately if it becomes aware of such use.

l)
The Customer shall not, and shall not attempt or allow any third party to decompile, disassemble, reverse-engineer, translate, convert, adapt, alter, modify, enhance, add to, delete or in any way tamper with or gain access to, any part of the Service, Security Device or any software comprised in it.

m)
All copyright and other intellectual and proprietary rights in the content, including without limitation, the text, software, code, scripts, webpages, music, sound, photographs, video, graphics, graphical user interface, forms, diagrams or other material contained in the Service (collectively, the “Materials”) are owned by or licensed to the Bank unless otherwise indicated.  The Customer may not copy, reproduce, distribute, modify, transmit, reuse, re-post, or use the Materials for public or commercial purposes without the prior written permission of the Bank.

n)
The Bank may contract with one or more Third Parties to provide, maintain or host the Alert Notification Service. The Customer acknowledges that the Bank will have to release and transmit the Customer’s information (including information relating to the Customer’s account(s) with the Bank) to such Third Parties. The Customer hereby agrees and consents to such release and transmission of its information to such Third Parties.

o)
The Bank does not guarantee receipt of any notification under the Alert Notification Service by the Customer and the Customer understands and agrees that the Customer’s use of the Alert Notification Service is at the Customer’s own risk.
6.
Authorisation 

 

a)
The Customer hereby irrevocably authorises the Bank to debit the Account(s) with any or all amounts pursuant to any withdrawal, transfer and/or transaction instructions given and effected via the Service.

 

b)
In the event that the amount which has been withdrawn, transferred and/or paid from the Account(s) exceeds the balance in the Account(s), the Bank may retain such shortfall from any payment then or thereafter due to the Customer or otherwise collect such shortfall in whatever way it deems fit including without limitation exercising its rights under Condition 7.

 

c)
The Bank has the absolute right to withhold any payment which appears to be improper, incomplete or which the Bank has reason to believe is not properly authorised by the Customer. 

d)
The Bank may rely on the authority of each Authorised User to transmit information, instructions, payment orders, messages and other communications on its behalf and to do any other act until the Bank has received written notice or other notice acceptable to it of any change from the Customer and the Bank has had reasonable time to act (after which time it may rely on the change).

 

7. 

Rights of Set-off

 


The Bank may, at any time, notwithstanding any settlement of account or other matter whatsoever, (i) combine or consolidate all or any of the then existing accounts opened in the name of the Customer (whether held singly or jointly with others or whether a deposit, current account or any other account of any nature whatsoever, and whether matured or otherwise), and (ii) set off or transfer any sums standing to the credit of any such accounts in or towards satisfaction of any liability of the Customer to the Bank incurred as a result of the use of the Service by the Customer, whether such liability be present or future, actual or contingent, primary or collateral or whether owed solely by the Customer or owed jointly by the Customer and any other person.

 

8.
Currency

 


Where any payment or the Bank’s exercise of its rights under Condition 7 requires the conversion from one currency into another, such conversion shall be calculated at the then prevailing spot rate of exchange (as conclusively determined by the Bank) on the date of the processing of the relevant instruction or as the case may be, the Bank’s exercise of the relevant rights.

 

9.
Risk Disclosure
The Customer acknowledges and agrees that Customer has read and understood the Treasury and Financial Derivatives Risk Disclosure Statement (“Risk Disclosure Statement”) appended hereto as Appendix 1. Having been so notified, the Customer understands that there is a need to take independent advice.

The Customer further acknowledges and agrees that the Risk Disclosure Statement is not intended as reliable and adequate information as regards any specific transaction contemplated and shall be responsible for any transaction Customer ultimately chooses to enter into.

10.
Limitation of Liability and Indemnification

 

a)
The Customer agrees and undertakes to fully indemnify the Bank, its business partners, information service providers, data centres, subsidiaries and agents and to hold each of the aforementioned parties harmless from and against all liabilities, losses, charges and expenses (including legal fees and disbursements on a solicitor-client basis), claims, demands, actions and proceedings which the Bank, its business partners, information service providers, data centres, subsidiaries and agents may incur, suffer or sustain directly or indirectly from or by reason of in relation to the use, misuse or purported use or misuse of the Service and shall pay such money to the Bank upon demand.

b)
The Bank does not assume any liability or responsibility to the Customer or any third party for the consequences arising out of or in connection with any:

 

delay in or failure of the Service and the Customer’s inability to access the Service in whole or in part due to the delay or failure of the communication network; 

 

delay in or failure of transmission of instructions or information via the Service arising from, without limitation, failure of any telecommunication equipment to receive information for whatever reason, any telecommunication breakdown, design defect, mechanical failure, power failure, malfunctions, interruption or inadequacy of  equipment, installation or software used in connection with the provision of the Service, Act of God, natural disasters, acts of terrorism, embargoes, epidemics, authority or government act, civil commotion, riot, strike, war, fire, flood or explosion; 

 

use of the Service and/or access to any information as a result of such use or access by the Customer or any other person whether or not authorised; 

 

delay in or failure or interruption of the Service due to the existence of any virus or other destructive or disruptive features which may adversely affect the Customer’s hardware, software or equipment, or the operation of the web-site of the Bank generally;

 

disclosure or leakage of instruction or information relating to the Customer and/or the Users from or by any device, equipment, telecommunication company, intermediary through which the instruction or information is transmitted between the Bank and the Customer; or 

failure to upgrade the relevant Software or to use the enhanced version of Software.

 


In the event of gross negligence or wilful default on the part of the Bank, the Bank’s liability to the Customer shall be limited only to the extent of direct and reasonably foreseeable loss and damage (if any) arising directly and solely from such gross negligence or wilful default and shall exclude any incidental, indirect, special, consequential or exemplary damages.

 

c)
The Bank does not warrant, represent or guarantee the accuracy, truth, reliability, adequacy, timeliness or completeness of any information provided via the Service or whether such information is fit for any purpose. The Customer hereby agrees and confirms that information received via the Service is for reference only and shall not be taken as conclusive evidence of the matters to which it relates. The Bank shall not be liable for any decision made or transactions carried out by the Customer in reliance on the information provided via the Service and the Customer is advised to seek independent advice in respect of any information it acquires via or through the use of the Service Account statements showing transactions transacted through the Account(s) will be supplied by the Bank in accordance with and subject to the terms and conditions governing the relevant Account and shall be conclusive unless and until the contrary is established. 

 

d)
In the absence of gross negligence or wilful default on the part of the Bank or unless Condition 9(e) shall apply, the Customer hereby releases the Bank from all liability and undertakes to indemnify the Bank against all reasonable actions, suits, costs, claims, demands, expenses, losses and liabilities howsoever arising in consequence of or in any way related to:

the Bank acting upon instructions transmitted via the Service by the use of any of the Security Devices whether or not those instructions shall have been made with the proper authority of the Customer;

the incorrectness or inaccuracy of any information supplied by the Bank to the Customer via the Service caused by an act or omission, negligence or otherwise of the Customer, the Authorised Users or any third party, or caused by the malfunction of any equipment or software used in connection with the provision of the Service beyond the control of the Bank; or

the Customer or any other person obtaining access via the Service to information relating to the Customer or any other person if such access was gained by the use of any of the Security Devices whether such access is authorised by the Customer or not. 

e)
In the absence of any negligence, fraud or fault on the part of the Customer, the Customer shall not be liable for transactions not authorised by the Customer and performed through the Service due to:

 


a computer crime which should have been prevented by the security system of the Bank had the Bank taken such reasonable and practicable steps to ensure the security of the system and to control and manage the risks in operating the system as are in accordance with any laws, codes of conduct or market practices which are applicable to the Bank from time to time; 

 


a human or system error due to gross negligence or wilful default on the part of the Bank, resulting in an improper transaction, leading to lost or misplaced funds; or 

 


a missed or mis-directed payment due to gross negligence or wilful default on the part of the Bank. 

 


The Bank’s liability under paragraphs (i), (ii) and (iii) above shall be limited to the direct losses suffered by the Customer as a result of such causes. The Bank shall not be responsible for any indirect, special or consequential or any other loss or damage. 

 

f)
The Bank does not warrant or represent that the Service, any equipment used to provide the Service or used by the Customer to access the Service, the software used in connection therewith, or the information provided therein, or the software (if any) which may be installed in the Customer’s equipment is free from virus or other destructive or disruptive features which may adversely affect the Customer’s hardware, software or equipment and cause it to suffer loss or damage.

g)
The Customer acknowledges that the use of hyperlinks that are or will be available at the website of the Bank to access other Internet sites or resources (the "Sites") shall be at the Customer's own risk.  The contents, opinion expressed, and other links provided at the Sites have not been, and are not, investigated, verified, monitored, or endorsed by the Bank.  The Bank expressly disclaims any responsibility and liability for the accuracy, contents, availability or omission of information found on any or all of the Sites which may from time to time be linked to or from the website of the Bank.  The Customer shall be solely responsible for making all enquiries and investigation and/or verifying the accuracy of the information on the Sites before proceeding with any online or offline access or transaction with any parties.  The Customer acknowledges that all activities conducted by the Customer via or at the Sites will be at its own risk.  The Bank does not warrant the security of any information which the Customer may forward or be requested to provide to any parties via the Sites.  Notwithstanding anything in these terms and conditions, the Customer irrevocably and unconditionally waives any claims that it may have against the Bank for any loss or damage suffered by the Customer or any other party as a result of, or in connection with, any access to or interaction with any of the Sites accessed via the website of the Bank

11.
Disclosure and Storage of Information

a)
The Customer expressly and irrevocably authorises, permits, and consents and gives his written permission to the Bank to collect, store, disclose and transfer to the officers, employees, business partners, information service providers, data centres, subsidiaries and agents of the Bank, any telecommunication companies and any third party (whether within or outside Singapore) such personal data and other information relating to the Authorised Users, the Customer, the transactions and dealings in connection with its Account(s) which the Bank may consider appropriate for the purposes of providing the Service and giving effect to any instructions given or purportedly given by the Customer, or if required by any applicable law or regulation, order or direction issued by any competent court or government or regulatory authority in any applicable jurisdiction.

b)
The Customer expressly and irrevocably authorises, permits, and consents and gives his written permission to the Bank to collect, disclose the Customer’s full business/company name and/or other particulars identifying the Customer through the Service to any financial institution and/or such institution’s merchants and/or customers for the purpose of indicating that instructions referable to the use of the Security Devices issued to the Customer and/or its Authorised Users are from the Customer.  

c)
This clause shall survive the termination of the Service and the Bank’s rights and abilities under this clause shall be in addition and without prejudice to the Bank’s other rights of disclosure under and pursuant to the Banking Act, Chapter 19 of Singapore or any statutory provisions and in law and nothing herein is to be construed as limiting any of those other rights.

12.
Expenses and Charges

 


The Customer shall pay in a timely manner all fees and charges in relation to the Service to be provided by the Bank in connection with the provision and the use of the Service. The Bank reserves the right to revise such fees and charges upon giving not less than thirty (30) days’ notice by such means and in such manner as the Bank thinks fit to the Customer specifying the amount of the applicable fees and charges provided that, where any revision of fees and charges is beyond the Bank’s control, the Bank will give such notice to the Customer as is reasonable in the circumstances.

 


The Customer agrees to pay any and all fees and charges and at such intervals as advised by the Bank from time to time in connection with the provision or use of the Service and the Customer hereby authorises the Bank to debit any of the Account(s) of the Customer with the amount of such fees and charges. The fees and charges applicable shall be payable in advance and are non-refundable.

 

13.
Suspension and Termination of Service

 

a)
The granting of access to the Service shall be at the Bank’s sole discretion and the Bank may suspend or terminate the Service in whole or in part at any time it deems fit. The Bank will not assume any liability or responsibility for any such suspension or termination. 

b)
On the closure of an Account(s), the access to that Account through the Service will be terminated forthwith without further notice.

 

c)
Without prejudice to anything contained in these terms and condition, if:-

 

the Customer fails to pay any sum which is payable by the Customer hereunder or shall otherwise fail to observe or comply with any of the terms, conditions, warranties or representations herein contained whether expressed or implied;

 

the Customer shall commit an act of bankruptcy or enter into liquidation, dissolution, cessation of business or insolvency or shall have a receiving order made against it or shall make any arrangement with its creditors or any assignment for the benefit of such creditors;

 

any distress or execution shall be levied or threatened upon any of the Customer’s property or any judgment against the Customer shall remain unsatisfied for more than fourteen (14) days; or

 

the Bank shall suspect without being obliged to give any reason or ground thereof that the Customer or any of its Authorised Users has participated or may participate in any fraudulent transaction or in any activity involving the use of the Service in a fraudulent manner or contrary to any applicable laws, rules, agreements or terms and conditions, 

 


then the Bank may without prior notice to the Customer terminate the Service immediately.

 

d)
Subject to the aforesaid provisions, the Customer may terminate the use of the Service at any time upon written notification duly made to the Bank and until such notification is actually received and the Service is actually terminated by the Bank, the Customer shall be fully responsible for any and all transactions conducted through the use of the Service by means of the use of any of the Security Devices. The termination of the Service will not terminate the Account(s) or affect the accrued rights and liabilities of the Customer and the Bank.

 

14.
Service Conditions

 

a)
The Bank may from time to time specify the type and scope of the Service. The Bank reserves the right to modify, expand or reduce the scope of the Service from time to time without giving prior notice to the Customer.

 

b)
The Service or certain types of service or transaction available under the Service may be available to the Customer only during the service hours specified by the Bank from time to time. The Bank reserves the right to change such service hours without prior notice to the Customer. The Bank may specify the cut-off time for any type of service or transaction available under the Service.

 

c)
The Bank may from time to time without giving any reason or prior notice, upgrade, modify or alter the provision of, whether in part or in whole, the Service or any information, services or products provided therein and shall not be liable if any such upgrade, modification or alteration prevents the Customer from using the Service. 

15.
Assignment

 

a)
The Customer shall not without the prior written consent of the Bank assign any interest or right created by these terms and conditions.

 

b)
The Bank may at any time assign any interest or right herein created without the Customer’s consent.

 

16.
Amendment

 


The Bank shall be entitled to revise, alter, amend and/or add to these terms and conditions and any other instruction issued by the Bank from time to time. Any revision, alteration, amendment and/or addition thereto shall become effective and be binding on the Customer pursuant to clause 18 of this Terms & Conditions or by display in the banking halls of the Bank or by display in the Bank website or by other means as the Bank thinks fit and where the Customer continues to maintain or use the Service thereafter.

17.
Severability


If at any time any of these terms and conditions is or becomes illegal, invalid or unenforceable in any respect under the laws of any jurisdiction, such illegality, invalidity or unenforceability shall not affect the validity of any of the other terms and conditions hereof.

18.
Waiver


No act, delay or omission by the Bank shall affect its rights, powers and remedies under these terms and conditions or any further or other exercise of such rights, powers or remedies. The rights and remedies of the Bank under these terms and conditions are cumulative and not exclusive of the rights and remedies provided by law.

19.
Communication

a)
The Bank shall be entitled to prescribe from time to time the form of notice and the mode of communication in respect of each type of notice to be given pursuant to these terms and conditions.

 

b)
All communications delivered personally, by post, facsimile transmission, telex or e-mail shall be deemed to have been received by the Customer, if by personal delivery, at the time of personal delivery or leaving it at the address last notified in writing by the Customer to the Bank, or if sent by post, two (2) days after posting if the Customer’s address is in Singapore and seven (7) days after posting if the address is outside Singapore or if by facsimile transmission, telex or e-mail, immediately after transmitting to the facsimile or telex number or e-mail address last notified in writing by the Customer to the Bank. Communications sent by the Customer to the Bank shall be treated as delivered to the Bank on the date of actual receipt.

 

20. 
Miscellaneous

 

a)
Where the Customer is a partnership, the terms and conditions herein contained shall be binding on the Customer notwithstanding any change of name of the partnership, admission of new partner(s) or any partner ceasing to be a member of the partnership by reason of death or otherwise. 

b)
Neither the Customer nor the Bank shall display the name, trademark or service mark of the other without the prior written approval of the other. The Customer shall not advertise or promote any Service without the Bank’s prior written consent.
 

21.
GST


If GST is charged on any payment, the Customer will pay such GST in addition to all sums payable and indemnify the Bank against any payment which the Bank is required by law to collect and make in respect of such GST.

22. 
Governing law

 

a)
These terms and conditions are governed by and shall be construed in accordance with the laws of Singapore. Each of the Bank and the Customer submits to the non-exclusive jurisdiction of the Singapore courts with respect to any legal proceedings which may be initiated in connection with these terms and conditions.

b)
Service of any process or document by which any proceedings in any court in Singapore are commenced may be effected in any manner permitted for communications hereunder. The Customer consents to the service of process (whether personal or otherwise) by prepaid post (ordinary or registered) to the Customer’s last known address in the Bank’s records and the Customer shall be conclusively deemed to have received service on the day following such posting despite any evidence to the contrary. 
 

23.
Contracts (Rights of Third Parties) Act


A person who or which is not party to these terms and conditions shall not have any right under the Contracts (Rights of Third Parties) Act, Cap. 53B to enforce any provision of these terms and conditions.

24.
Money Laundering


In order to comply with the relevant anti-money laundering/ counter terrorist financing rules, regulations or laws imposed on the Bank (whether in or outside Singapore), the Bank’s internal policies and procedures, reporting requirements under any legislation or requests from any authorities whether in or outside Singapore, the Bank may:-

(i) 
be prohibited from entering or concluding transactions involving certain persons or entities; 

(ii) 
be required to report any suspicious transaction to any authority. 

(iii) 
intercept and investigate any payment instructions received or any other information or communications sent by or to the Customer (or by any person purporting to be acting under the instructions of the Customer) and the Bank may delay, block or refuse to make any payment thereby causing delay in processing certain information or instructions. 


These transactions may include but not limited to those that may:-

(a)
involve the provision of facility or funding to any person involved or suspected to be involved in money laundering or terrorism or any terrorist act; or

(b)
be relevant to investigation of an actual or attempted evasion of any tax law in anywhere in the world or investigation   or prosecution of a person against any applicable law; or

(c)
involve persons or entities which may be the subject of any sanctions.


The Bank is not liable in any manner whatsoever for any loss, damage or expense arising out of any action taken or delay or failure to perform the Bank’s obligations under the Account Terms as a result of the Bank taking any steps set out in this clause.
25. 
Language

 


Nothing herein shall oblige the Bank make available the terms herein in any other languages other than English. If the Bank makes available the terms herein in Chinese and English version, then in case of inconsistency between the English and Chinese versions of these terms and conditions, the English version shall prevail.

(end of page)

APPENDIX 1

TREASURY AND FINANCIAL DERIVATIVES RISK DISCLOSURE STATEMENT

This statement is to explain to you the nature of treasury and financial derivatives transactions prior to your undertaking of such treasury and financial derivatives transactions. The associated risk of loss in trading treasury and financial derivatives transactions or contracts can be substantial.  Transactions in over-the-counter derivatives can carry a high degree of risk.  Certain over-the-counter derivatives are leveraged so that a relatively small market movement in the price of the underlying (asset or) interest will have a proportionately larger impact on your position.  This may work against you as well as for you.

This statement may not be sufficient to explain all the risks of trading in treasury and financial derivatives transactions.  You should therefore fully understand the nature of the transactions, the extent of their exposure to risk and the potential losses that could be incurred.

You should carefully consider whether such trading or such treasury and financial derivatives transactions are suitable for you or, where relevant, your operations or business, in light of your financial resources, experience with similar transactions, objectives for engaging in the transactions, ability to bear risks and other relevant circumstances. You should be aware that it is your sole responsibility to make your own independent appraisal and investigation into the risks associated with the desired transaction or product.  You must also ensure that you have sufficient knowledge, experience, sophistication and professional advice to make your own evaluation of the merits and risks of a transaction.

In considering whether to trade or enter into any transaction, you should be aware of the following:

 Terms and conditions and
associated obligations of treasury and financial derivatives transactions

You are responsible to fully understand the terms and conditions of the treasury and financial derivatives transactions to be undertaken, including the circumstances under which you may become obligated to make or take delivery of the underlying interest of a futures contract or leveraged foreign exchange transaction.

You should therefore carefully review all materials provided by the Bank and familiarise yourself with the terms and conditions of any agreement, contract or confirmation that you may enter into with the Bank.  You must fully understand your rights and obligations under that agreement, contract or confirmation.

 Market risk and potential losses

Your payments or receipts under a transaction will be linked to changes in the particular financial market or markets to which the transaction is linked, and you will be exposed to price volatility in that market or markets.

A transaction may be structured such that it is made up of a combination of several instruments or components. You should be aware that there is risk associated with each instrument or component evaluated separately and the risk of the transaction evaluated as a whole.

You may sustain substantial losses on the contract, trade, product or financial investment if the market conditions move against your positions.  It is important that you fully understand the impact of market movements, in particular the extent of profit/loss you would be exposed to when there is an upward or downward movement in the relevant rates, and the extent of loss in order to liquidate a treasury or financial derivatives position if market conditions move against you.  Your position on treasury and financial derivatives may be liquidated at a loss, and you will be liable for any resulting deficit in your account with the Bank.  

 Liquidation of position
Under certain market conditions you may find it difficult or impossible to liquidate a position. These circumstances include suspension of trading, extreme market conditions, failure of telecommunications or electronic systems, and events commonly known as “force majeure”.  Your ability in such circumstances to make a value or risk assessment, or to make a calculation of a fair price, would also be adversely affected. Placing contingent orders, such as “stop-loss” or “stop-limit” orders, will not necessarily limit your losses to the intended amounts, as it may be impossible to execute such orders under certain market conditions. 

 Leverage

The high degree of leverage that is often obtainable in treasury and financial derivatives trading can work against you as well as for you due to fluctuating market conditions. Trading in leveraged treasury and financial derivatives transactions can lead to large losses as well as gains in response to a small market movement.  While the amount of the initial margin deposit may be small relative to the value of the transactions, a relatively small market movement would have a proportionately larger impact on the funds deposited with the Bank as margin.  This could work for or against you.  If the market moves against you, you may not only sustain a total loss of your initial margin deposit and any additional funds deposited with the Bank to maintain your position, you may also incur further liability to the Bank or sustain further or additional losses.  You may be called upon to “top-up” your margin by substantial amounts at short notice to maintain your position, failing which the Bank may have to liquidate your position at a loss and you would be liable for any resulting loss.

 Risks on option trading

Transactions in options involve a high degree of risk. Option transactions are not suitable for many members of the public.  Such transactions should be entered into only by persons who have read, understood and familiarised with the type of options, style of exercise, the nature and extent of rights and obligations and the associated risks.  If the option is exercised, the obligations of the purchaser and the grantor will be settled in cash or through accounts with banks.  We would like to highlight to you that exercising any option results either in a cash settlement, or in the acquisition or delivery of the underlying contract or asset. 

You should not purchase any option unless you are able to sustain a total loss of the premium and transaction costs of purchasing the option.  Under certain adverse market conditions when the market moves against an option position, the loss can be very large and the purchased option can expire worthless.  In such circumstances, the purchaser of the option would suffer a total loss of the investment which would consist of the option premium and the transaction costs.  A person who purchases an option should be aware that in order to realise any value from the option, it will be necessary either to offset the option position or to exercise the option.  The purchaser of an option should be aware that some option contracts may provide only a limited period of time for exercise of the option, and some option contracts may provide for the exercise of the option on a specified or stipulated date.

The risks associated with selling (“writing” or “granting”) an option may be generally greater than purchasing an option.  It is important for you to understand the risks that you, as an options seller, would be exposed to if the purchaser exercises the option, and your obligations to either settle the option in cash, or acquire or deliver the underlying contract or asset.  If the option is “covered” by a corresponding position in the underlying contract or asset or another option, the risk may be reduced. Conversely, if the option is not covered, then the possible loss will be unlimited.

The grantor of a call option who does not have a long position in the underlying contract or asset is subject to risk of loss should the price of the underlying contract or asset be higher than the strike price upon exercise or expiration of the option by an amount greater than the premium received for granting the call option.  The grantor of a call option who has a long position in the underlying contract or asset is subject to the full risk of a decline in the price of the underlying position reduced by the premium received for granting the call. In exchange for the premium received for granting a call option, the option grantor gives up all of the potential gain resulting from an increase in the price of the underlying contract or asset above the option strike price upon exercise or expiration of the option. 

The grantor of a put option who does not have a short position in the underlying contract or asset is subject to risk of loss should the price of the underlying contract or asset decrease below the strike price upon exercise or expiration of the option by an amount in excess of the premium received for granting the put option.  The grantor of a put option who has a short position in the underlying contract or asset is subject to the full risk of a rise in the price of the underlying position reduced by the premium received for granting the put option. In exchange for the premium received for granting a put option, the grantor gives up all of the potential gain resulting from a decrease in the price of the underlying contract or asset below the option strike price upon exercise or expiration of the option.

An option customer should carefully calculate the price which underlying contract would have to reach for the option position to become profitable.  This price would include amount by which the underlying contract would have to rise above or fall below the strike price to cover the sum of the premium and all other costs incurred in entering into and exercising or closing the option position.  

 Currency risks

The fluctuations in foreign currency rates have an impact on the profit/loss and the financial investment where the financial contract or the treasury or financial derivatives transaction is denominated in foreign currency or in a currency different from the original financial investment.  Currency fluctuations will pose an additional risk where you carry on your ordinary business or keep your accounts in a currency other than the base currency or currencies in which the transaction is denominated.

 Pricing relationships

The normal pricing relationships between the underlying investments and the financial derivatives may not exist in certain circumstances.  The absence of an underlying reference price may make it difficult to assess “fair” value.  Such additional risks will have an impact on the financial investment and be reflected in the profit/loss computation.

Because the prices and characteristics of over-the-counter transactions are individually negotiated and there may be no central source for obtaining prices, there may be inefficiencies in transaction pricing.  We consequently cannot and do not warrant that our prices or the prices we secure for you are or will at any time be the best price available to you.  We may make a profit from a transaction with you no matter what result the transaction has from your point of view.

 Credit risk

You should ensure that you are aware of the identity of the contractual counterparty you are or may be matched with.  Often, you will be purchasing an unsecured obligation of such counterparty (as opposed to an obligation of a central clearing corporation as would be the case with exchange traded futures and options) and you should evaluate the comparative credit risk.

Where you purchase a debt instrument, you should be aware that you would be taking the credit risk of both your contractual counterparty and the issuer of the debt instrument.

 Transaction costs


Your net returns from a transaction will be affected by the transaction costs (ie. commission, fees and other charges) charged by us.  

 Tax risks

Before entering into any treasury or financial derivatives transactions you should understand the tax implications of doing so, e.g. income tax.  Different derivatives transactions may have different tax implications.  The tax implications of using derivatives are dependent upon the nature of your business activities and the transactions in question.  You should, therefore, consult your tax adviser to understand the relevant tax considerations.

 Non-Transferability and Non-Marketability

A transaction generally cannot be assigned or transferred without the consent of the other party.  We are not obliged to repurchase a transaction from you.  Because transactions may be customised and infungible, engaging in a transaction with another bank or dealer to offset a transaction you have entered into with us will not automatically close out those positions (as would be true in the case of equivalent exchange-traded futures or options) and will not necessarily function as a perfect hedge.

This statement does not purport to advise you of the suitability of any particular transaction for your purpose or disclose all the risks and other significant aspects of any particular transaction. 

You should therefore carefully study the trading mechanism and the nature of the transaction, and understand the potential risks involved before you trade.  You should not sign or execute any agreement, contract or confirmation unless you are familiar with the contents or effects or your professional advisers have explained the contents and effects. 

You are the Bank’s non-professional counterparty and the Bank deals with you at arm’s length as your counterparty.  Any dealing, trading or transaction with the Bank by you could result in a loss to you and a gain to the Bank. The Bank does not and will not give you any advice whether written or oral other than the representations which will be expressly set forth in the relevant agreement, and any confirmation which may be signed or executed by you after negotiations with the Bank as your counterparty. You should make your own decisions regarding the entering into of any agreement or transaction with the Bank based on your own judgement and upon advice from such professional advisers (including your own legal, regulatory, tax, business, investment, financial and accounting advisers) before you enter into any agreement or transaction with the Bank.
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